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MOTION FOR STAY PENDING roDlCIAL REVIEW
AND FOR EXPEDITED JUDICIAL REVIEW

GTE Service Corporation and its affiliated telephone operating companies (collectively.

"GTE") respectfully request a stay of the Federal Communications Commission's First Report.
and Order, I and the rules promulgated thereunder. purponing to implement the local

competition provisions of the Telecommunications Act of 1996 (the "Act").: In that Act.

Congress carefully crafted a fast-track process to set the terms of local competition - a nine-

month process consisting of private oelotiations backed up by particularized and localized

arbitrations conducted by state public utility commissions. Six momhs after passage of the Act.

the FCC has derailed Congress's plan by issuing a 700-page order that peremptorily dictates.

on a nationwide basis. all material terms of entry into the local market. Those national terms

not only violate the substantive requirements of the Act;. they would also, if allowed to go imo

effect, destroy the negotiation and panicularized arbittation process crafted by Congress. An

immediate stay of the FCC's order before it becomes effective is essential to prevez:tt the FCC's

unlawful national rules from iri'etrievably disrupting the process established by Congress. to

prevent other immediate and iIteparable harm to GTE that will flow from enforcing rules that

directly contravene the Act, mi to avert a disastrous false start in the implementation of

Congress's plan to promote competition in the local telecommunications industry.

INTRODUcnON

As tile Federal Communications Commission (tile "Commission" or "FCC") has

recognized, the Telecommunications Act of 1996 "fundamentally changes telecommunications

1 First Report aDd Order, Implememation of the Local Competition Provisions in the
TelecommuDicatioDS Act of 1996. CC Docket No. 96-98 (AlII. 8. 1996) ("First Report and
Order").

2 Pub. L. No. 104-104. 110 Stat. S6 (to be codified at 47 U.S.C. § lSI et seq.>.



regulation." First. Repon and Order 1 1. By unleashing competition in the local telephone

exchange. the Act mandates a sweeping transformation of the telecommunications industry. At

the same time. the Act holds out the promise of what Congress characterized as a "pro-

competitive. de-regulatory" framework for accomplishing that transformation. Joint Explanatory

Statement of the Committee of the Conference. H.R. Coni. Rep. No. 458. 100th Cong.. 2d

Sess. 113 (1996).

The Act promotes its pro-competitive goals. in pan. by imposing on incumbent local

exchange carriers (incumbent "LECs"). such as petitioaer GTE. several duties. including the

duties (i) to allow other telecommunications carriers to interconnect with the incumbent LEC's

network ("interconnection"); (ll) to provide carriers access to elements of the incumbent LEC's

network on an unbundled basis ("access to aetwork elemems"); aDd (iii) to sell to other carriers

at wholesale rates any telecommunications service that the incumbent LEe provides to retail

customers ("services"). See Roerally § 2S1(c).3

To implement these "locl1 competition provisions," Conpess explicitly relied on a system

of private nelotiatioOS between incumbent LECs aDd other carriers, backed up by binding

arbitrations conducted by state public utility SDDrnjuiODS.· 'Thus, UDder the Act, incumbent

LECs must "negotiate in lood faith" to reach aareemems allowiq competitors to use their

networks, _ § 251(c)(I), aDd apeemems reached by such Delotiation are explicitly freed from

many ~f the constraints of tbe Act. _ § 252(a). If the parties caDDOt reach an agreement. the

Act eD1ists state utility comrnissions to resolve outstanding issues in a bindinl arbitration. ~
..

•
§ 2S2(b). The Act explicidy directs that, in such arbitrations, Ate SDDrnj$sions shall establish

3 Citations to the Act are to sections u they wiD be codified in tide 41 of tIM: United States
Code. Sections 251 and 252 are reproduced in the attaebed appendix at Tab A.
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any wg on whichihe panies cannot agree. ~ § 2~2(c)(2). The system enacted by Congress

thus ensures that where agreements are not left entirely to private parties, arbitrations will

involve localized, case-specific decisionmaking. And, by giving the critical role in this process

to state commissions, Congress preserved the States' role in regulating the local telephone

exchange.

Before the First Repon and Order, the system set up by Conpess was proceeding apace.

Incumbent LECs and other carriers began negotiations promptly after the Act was passed. Some

reached agreements without arbitration, and others entered arbitrations in front of state

commissions as Conaress planned. In short, competition was beiDa implemented ill accordance

with the Act's market-driven and state-supervised approach.

Then. however, the FCC forced its way into the process. In what can only be described

as one of the most audacious power-pabs ever attempted by an administrative aseneY, the FCC

abruptly derailed the process for implementiDg competition establisbed by Congress. In its

. place, the FCC erected a 7QO..pqe moaumem to me prowess of the federal rqulatory state -

a national code dictating vinually all of the terms aDd conditious state commissions must impose

in arbitrations. In paniculIr. Ibe FCC imposed an iDflexible DatioDll priciDI regime. UDder

that reaime, the FCC bas dicrated the costs Swes may aDd may not consider in seainI prices

and bas prohibited Srares flom even consideriDllbe 1CIUal, bistorical COlt of an incumbent's

netwo~ - prudeDt iDv6i1DWDlS made to meet stare obUpticms. The FCC bas even attempted

to prohibit Scates from seiDl prices sufficient to cover Ibe true prospective or "forwud-
.

looking" costs an iDC'gnbeDt flees in operating its mm netWork, IDd bas required that Swes

inslead calculate costs based on a nonexistent, hypotbetically most efficient Detwork. In addition,

the FCC set specific "proxy· prices that are well below an incumbent LEC's trUe costs.

- 3 -



Accordina to the .FCC. the state commissions must impose tbese proxy prices in their

arbitrations unless they tim complete a review of cost studies conducted according to the FCC's

terms, and even then the FCC would require the state commissions to justify any departure from

those prices. The Commission's rules also purpon to impose myriad other burdensome tenns

on competition, including restrictions prohibiting incumbent LECs from differentiating

themselves from competitors IDd rules requiring LECs to uparade aDd reconfigure their networks

to accommodate competitors' requestS.

The FCC eupbemistically claims £bat its rules will "expedit[e] aDd. simplifty]" the

nqotiation aDd arbitration process. First Repon and Order' 56. Tbat is aue only in the sense

that negotiations are speedier when all the terms have been set in advance. In reality, the FCC's

national rules will effectively JII1I tbe process set up by Coacress, aDd substitute for it the FCC's

own national code for local competition. IDdeed, wlleD'~ of the impeDding First Repon

and Order first circulated, poceDtial DeW eDUIDIS effectively broke off maninaful DelotiatiODS

with incumbent LEes to await the anticipated wiDdfaD of the FCC's order.

. Thus, it is alrady clear that the system of uqodatioDs aDd locaJiucl arbitrations

establisbed by me At:.t cases to work if die FCC em promuIpte a presumptive set of~ ­

aDd panic:ularly priciDa tams - that skew uqotiatioDs from die start. NeaotiatiDa UDder the

sba40w of such N1es. DO pII'ly will &pee to terms less favorable dim dlose diclatlCl by the FCC.

In addition, by seIri"l UDifexm, preslJmpdve "proxy· prices in its abbrevWed rulemaking, the

FCC bas completely circumvented the localiud, cue..specific evideDIiary proceclure for setting

prices established by coapeU aDd bas usurped the role explici1ly asaipecl by Conpess to the

StateS.
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The damage done by the FCC's rules does not stop there, however. The rules will also

have the perverse effect of discouraging true competition and promoting instead the forced

conversion of incumbent LECs into simple wholesalers of local telephone service, Congress

sought to promote 'true, facilities-based competition by encouraging the construction of rival

networks to compete with incumbents. Thus, as the Conference Repon accompanying the Act

states. the Act "was designed to accelerate rapidly private sector deployment of advanced

telecommunications and infonnation teehnologies and services." By setting prices for network

elements and services far below costs, bowever. aDd by imposing other unlawful terms that

encourage carriers to purchase and combine network elements from incumbents, the FCC's rules

will thwan the development of facilities-based competition. lDdeed, even the FCC recognizes

that some of its rules granting competitors expansive access to incumbents' networks will

"reduce [incumbents'] incentives to offer innovative services. II First Repon and Order 1282.

Instead. the Nles will promote· a world o~ "Potemkin competition. II where ~ed

"competitors" merely repackag~ incumbents' network elements and services and market them

as their own. The result will be, rather than rival local exchange networks, one continually

degrading network. Incumbent LECs will have DO incentive to invest money to upgrade ~ir

networks, aDd new carriers, given the benefit of barpiD-basemeDt prices for access to the

existing network, will have DO inceDtive to CODSttUCt competiDa facilities. This is not the

"procompetBiD- system Coqress envisioned; it is nothinl more than an illusion of competition

created by a systematic subsidy for competi1Qa..
An immediate stay peDding review by this Coun is necessary to preserve the process

specified by Congress for" implementing local competition and to prevent the FCC's Nles from
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irretrievably skew~ the transformation of local telecommunications called for by the Act. As

we demonstra~ below, GTE readily satisfies the factors considered in granting a stay.

(1) Likelihood of Success on the Merits· While a host of infirmities with the

Commission's rules. can be raised at the merits stage of this case, in this motion for stay GTE

focuses on the most glaring and immediately destrUCtive of the Commission's rules - the pricing

provisions. The FCC's pricing rules are plainly unlawful for a number of reasons:

EiD.t. aDd most basically, the FCC exceeded its jurisdiction bypromulgatina national

rules on pricing, since the Act expressly assigns the States authority over pricing terms in

arbitrations.

Second. in attempting to impose national pricing tulesand proxy prices. the FCC plainly

violated the procedures specified by Coqress for determining prices. In the state arbitration

proceedqs required UDder the Act. Congress establisheC:l a loca'jml, evidentiary procedure for

determining just aDd reasonable prices ~based on ... cost.· § 252(d)(1). See also § 252(d)(3)

(prices for services must be based on retail rates less ·costs that will be avoided").. The

abbreviated rulemaking used by the FCC to determine categorical pricing mla aDd even specific

proxy prices deprived incumbent~s of the rilht. JUIlIDIeed by the 1996 Act. to demonstrate

their true costs on a localized basis through the presemation of evidcDce. Not surprisinaly, the

FCC's attempt to substiune an abbreviated tulemaking for me process envisioned by Congress

also reswted in arbitrary decisions aDd the imposition of prices that do DOt even accord with the

FCC's own aDDOUDCCd methodology for detenninjn. rates.
.

IhiDl, even if the FCC bad the authority to promulpte pricinl standards in some form

and bad not uuerly ipored the ,procedures called for by the Act, me pricinl rule adopted by the

FCC to govern interconnection aDd access to DetWork elemems is plainly unlawful. By
>
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prohibiting States from even considering aD incumbent LEe's actual historical COSts and by

fIXing prices th).t deny inCumbents an opportUnity to recover their true forward-lookine costs.

the First Report and Order both violates the plain language of the Act and interprets the Act in

a manner that raises grave constitutional questions under the Takings Clause.

(2) Irreparable Injury. If allowed to take effect, the Commission's rules would cause

immediate and irreparable harm to GTE and others in at least two ways. First, the First Report

and Order will render meaningless the negotiation and arbittation process established by

Congress. The Order's pricing rules. particularly its immediately effective proxy prices, remove

any incentive for competing carriers to negotiate with incumbentS over price. SecoDd, by

requiring States immediately to impose below-a>st prices on iDcumbem LECs. the First Report

and Order will cause GTE to suffer irremediable losses of customers. revenue and goodwill

before this Coun bas the opportUnity to pass on the validity of the FCC's actions.

(3). I ask of Harm to Others eOO the PWJ~ Immst. No significant harm would result

from granting a stay because, under'a stay, the transition to competition called'for by the Act
. .

will continue moving forward without delay. Parties will negotiate agreementS under the Act

and the arbitration process (which bas already bepn in earnest) will continue unimpeded. In

short, the competition tbat Couaress wamecl will comiDue. aDd in accordance with the process

Congress chose.

_ The Commission's lUIeI are scbeduled to 10 into force on September 28, 1996. If they

are allowed to take effect, they will irretrievably derall me process Conpess established under

the Act and, by triggering a false start in the trlDSition to competition, will misshape the new

local telecommunications' iDdustry for the foreseeable future. GTE therefore respectfully
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requests tbat this Coun stay the First Repon and Order in its entirety.· In the alternative. GTE

requests tbat tAe Count at a minimum. stay the pricing rules announced by the Commission

since they are most plainly beyond the Commission's jurisdiction and will cause the most

immediate harm. S Given the importance of the issues presented in this case to the restNcturing

of local telecopununications already under way UDder the Act. the Court should also grant

expedited review.6

• On AUJUSl28. 1996. GTE and the Southern New EnalaDd Telephone Company (WSNETW)
filed a joint motion with tbe Commission seetiq a stay of the First Report aDd Order pendin&
judicial review. GTE and SNET iDformed the Commission that if it had not acted on the motion
within 10 days. they would seek a stay from the Court of Appeals.. To date. the Commi$$ion
bas not acted on that motion. On Seprember 6. 1996, GTE med a petition for review before
the Court of Appeals for tbe District of Columbia Circuit. SNET tiled a petition for review aDd
a motion for stay before the same Court on September 10, 1996. Pursuant to a lottery system

- establishecl by 28· U.S.C. § 2112, those petitioDs IDd 10 0Iber petitious for review fued in
various circuits have been consolidated before this Court aloq with the petition for review in .
Jowa Utilities Board v. FCC, NQ. 96-3321.

5 Those provisions consist of the followinl sections of the Commission's Nles: §§ ~1.501­

51.515. 51.601-51.611, 51.701-51.717.

6 Expedited review to basteD tbe resolution of this case is warranted in addition to a stay.
Therefore. GTE supports me motion for expedition ft1ed by Bell Atlanrjc: Corp., U., aDd the
brieflDl schedule proposed in that motion. .sm; Motion for Expedited Consideration aDd for a
Briefing SChedule, lIP Atl'D'is Com. v. FCC. No. 96-1318 (D.C. Cir. Sept. 6, 1996). GTE
requests that tbe briefs of petitionm, and any inrerveDors in support of them, should be due by
Octo~ 14, 1996; 1bat me briefs of respondenIs, IDd aD)' iDleMDOl'S in support of tbem. should
be due by November 13, 1996; aDd that the reply briefs of petitioners should be due by
November 27, 1996. Tbis schedule will allow for onl arpmeDl in this case as early as possible
and will eusure a speedy resolution of tbe imponaDt issues the petitiom for review presem for
implememina the Act. .

The time for fiJ.iDI petitiODS for review of me FCC's order, which will expire on October
28. 1996. poses no impeeUmem to me scbeduIe BeU Atlantic aDd GTE propose. As the
certificate of service attaChed to Bell Atlantic'$ motion to expedite indicates. that motion was
served on all the p.,mes to the FCC proceedq below. Thus, all parties who could petition for
review before this Coun are already on notice of the expedited schedule that bas been proposed.
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ARGUMENT

As shown below.· GTE readily satisfies each of the factors justifying a stay of the

Commission's order pending judicial review.7

I. GTE'S PETITION FOR REVIEW IS LIKELY TO SUCCEED ON THE MERITS.

The challenges outlined in this stay motion only touch the tip of the iceberg in terms of

the issues that could be raised at the merits stage. Nevertheless, they are sufficient to establish

beyond doubt that GTE is likely to succeed on the merits of its petition for review.

A. The FCC Lacks Authority Under the Act To Promulpte National PriciDa
Rules GoverninC Ap'eements Under SecdoD 252 of the Act.

The FCC's attempt to set uniform national pricing terms is simply a brazen effon to grab

power from state commissions by usurping the role Conpess assigned to them.

1. The text and structure of the 1996 Act pIaiDJy assip authority over
prldq to state commkcioas, DOt the FCC. .

Congress emressly assigned state CmmpjHiogs, DOt the FCC, the power to determine'

prices in arbitrations under the ACt. In terms that could DOt be clearer, § 2S2(c)(2) provides that

"a State Commission shall ... establish any rates for interconnection, services, or network

elements accQrding to subsectjoD Ccl)~.. (Emphasis added). Section 2S2(d)(1) provides the

1 A stay of an IpDCy order peDdq judicial review sbould be panted wbere the applicant
can show: (i) libtihood of success on the merits; (il) irrepIrable banD absem a stay; (iii) the
abseuce of banD to otbers if a stay is panted; and (iv) tbat die public imerest favors a stay.
sa Wisconsin Gu Co. y. EElC, 758 F.2d 669,673-74 (D.C. Cir. 1985); BCF"'e Mini", Co.
v. United states, 498 F.2d 1073, 1076-77 (8th Cir. 1974). ct..aIm Antoine v. United StaleS,
No. 95·2006 (8th Cir. Sept. 13, 1996) (stay of apocy order wu panted peDdiDa review). It
is well settled that where the applicant can demoasuate a hiper probability of success on the
merits, the standard~ for I showiDI of irreparable bann will be correspoDdiDlly reduced.
~ Cuomo v. Nuclear Regulatory Cgmm'n, 772 F.2d m, 974 (D.C. Cir. 1985) (per curiam)
("Probability of success is inversely proportional to the depee of irreparable injury evidenced.
A stay may be panted with either a high probability of success aDd some injury. or m
ma·").

·9·



subsantive standa¢ that StateS must apply. directing that "(d]etenninatioDS by a ~

commission" oj rates "sball be based on ... cost" and "may iDclude a reasonable profit."

(Emphasis added). Similarly, § 2S2(d)(3), governing services, expressly provides that"a~

cOmmission shall de~ermine wholesale rates." (Emphasis idded). It blinks at reality to read the

plain terms of these sections as doing anything other than assignina state commi§Sions, not the

FCC. the power to set prices in arbitrations.

If the explicit statutory text were not clear enouih. the StrUCtUre of the Act underscores

the same assignment of authority to the States. Section 252(c)(1) ptovicies that the substantive

coDditions imposed by state commiS$ions in arbitrations must meet the requirements of 12mb

"section 251" ml "the regulations prescribed by the [FCC] pursuant to section 251." Thus,

§ 252(c)(1) recognizes that to the extent the FCC bas been given explicit authority to issue

substantive regulations in § 251, state commissioDS 'must ensure compliaDce' with those

replatioDS. By comrast, the very Dext paraJIlPh - § 252(c)(2), which addresses pricing -

. provides only that a state commission sball establish rates ·Emipa to subsection (4),"

(emphasis added), with no mention of any FCC replatioDs. Subsection (d) of § 252 is the

provision quoted above tbat sets the staDdards state s;nmmjWops must apply in settin& prices,
-

aDd makes no reference whatsoever to the FCC. Ibc collQ'lSt between § 252(c)(1) iM §

252(c)(2) could pot be plliPm'. When Coapess wamecl state commiS$ions to follow the
. .

Commission's replatiODS (u in 1252(c)(1», it said SO explicitly. With respect to setting prices,

by contrast, Coopess gpressly omitted any refeteDCe to FCC replatioDS.
.

The FCC purports to~ve authority over pricq from 1251(d)(1), which simply directs

the FCC to "complete ·all ~tiODS DeCe5S1ry to establish reauIatioDS to implement the

requimnems of this section" within six mombs of enactment. But die Commission's reliance
. .

- 10-



on § 2Sl(d)(1) is utterly misplaced. Section 2S1(d)(1) bas nothing to do with granting the

Commission authority to do anything. It merely sets a time limit for tasks the Commission is

otherwise given under the Act. The section is a limitation on the Commission' s authority --

requiring it to act within a certain time -- not a iIim of authority. Moreover. to the extent

§ 2S1(d)(l) cOnf1m1S the FCC's ability to issue regulations, it does so only with respect to tasks

expressly assigned to the FCC by the Act. Thus, for example, § 151(e) expressly directs the

FCC to Mcreate or designate ODe or more impanial entities to administer telecommunications

numbering." Similarly, § 251(d)(2) acknowledges some role for the FCC in determining which

16 network elements" must be unbundled. Merely because § 251(d)(1) recognizes a function for

the FCC in such discrete matters does not mean the FCC is authorized to issue DeW rules on

matters in which it was • given any role in the statute.

To the commy, if anything, § 2S1(d) cODfqms that. tbe FCC has no authority to

determine prices. While it expmsly anicu1ates tbe substantive standards the FCC must apply

in considering any ruleS pertaining to unbuDdliDa of netWork elements, § 251(d) makes 1m

reference to standards goveminl pricing. Rather, the subsUDtive standards Congress applied

to pricing are fouDd smII in 12S2(d)(1), which dictates the sranctlrds narc srmpmjlSiops should. .

apply in arbitrations. Thus, by bocb. iJliludilll substaDDve ",ndlnis to lovem any FCC rules

on unbundling and qmiqjDa any staDdards for priciDa, I 251(d) itB1f stroDIly confmns that

Con~ did not inIeDd the FCC to bave any role in scuiDa prices.

2. SecdoD 2(b) of the Communkadoas Act coaIIrms that the 1996 Act
caDDOt be CODStrued to Ii~e the FCC autbority o~er priciDl.

As the explicit text .aDd strueture of the Ad. outlined above make clear, the FCC's claim

to authority over pricing rests on a wholly untenable readjns of the Act. lDdeed. since the Act

explicitly assigns a~thority overpricing to state commissions, there is no silence or ambiguity

- 11 -



in the statute that .might entitle the FCC to claim Qeference for its inICrpretation un4cr the

principles of Chevron U.S.A. Inc. v. Natural Resources Defense CQUDC;il. Inc., 467 U.S. 837,

842-43 (1984). The principle of Chevron deference offers the FCC no aid in this case for

another, independen~ reason. Section 2(b) of the Commwucations Act of 1934 provides what

the Supreme Coun has described as "its own rule of statutory construction" with respect to the

jurisdiction of the FCC to regulate intrastate communications services. ~ Louisiana Pub. Servo

Comm'n V. FCC. 476 U.S. 3SS, 377 n.S (1986). Section 2(b), in other words. operateS as a

counter-Chevron Nle of consuuction when the FCC is determiniDI the scope of its jurisdiction

over inttastate communications. That rule puts a fmal DIil in the cotrm for the FCC's power

irab over prices.

Section 2(b) provides that "notbina in this Chapler sba11 be consuued to ,apply or to give

the [FCC] jurisdiction with respect to .. " charges, clusiflCltioDS, practices, services, facilities•

. or regulations for or in coDDeCtion with imrastate communicatioDS service," 47 U.S.C. § lS2(b).

(1994). 'Ibis "conpasioDal denial of power to the FCC" over prices aDd atbel' maners

concemina local telephoue service can be overcome only if Conpess includes "unambiguous"

and ..straightforward" laquaJe in the N:.t either modifyiDa f 2(b) or expressly IfIlUiDI the FCC

additional authority. SK UNisjem Pub. Sea. Cmpm'll, 476 U.S. at 37S, 377.

Obviously, ued:ber aception to § 2(b) is present haC. Wbalevcr else miIht be said of

§ 151(d)(1), that section does DOt "unambipous[ly]tt aDd "SU'lilblforwud[ly)" live the FCC

the authority to set prices for iDrercoDDeCtion. oetWork elemeDlS aDd services, Similarly, no

"
provision in the 1996 Act expressly modifies § 2(b) to IfIDl the FCC authority to regulate either

prices or other local matters UDder § 151. To the comruy, such a provision wlS exPressly

Bjected by CQnmss, for while it was included in the SeDate bill, it was~ included in the law
>

- 12 -



.......__......._---

as eDaCted. Ss S. 652, 104m Cong., 1st Sess. § lOl(c) (1995). Indeed. even the FCC

concedes that DO provision of the 1996 Act "contain[s] an explicit grant of intrastate authority

to the [FCC]." First Report and Order 1 84.

The FCC's only response to the fatal limitations on its jurisdiction in § 2(b) is the

assertion that because the 1996 Act purportedly "moves beyond the distinction between interstate

and intrastate matters that was established in the 1934 Act," isL. 1 24, the Commission's

rulemaking powers under § 2S1 should "take precedence over any contrary implications" in

§ 2(b), isL. 193. But that "reasoning" is plainly flawed at a number of levels.

As noted above, there is simply no grant of authority to the FCC over prices in § 251

to "take precedence" over the rule of § 2(b). In addition, the FCC bas the relationship between

§ 2(b) and subsequent legislation such as the 1996 Act flatly backwards. The Supreme Coon

has made clear that § 2(b) deprives the FCC of jurisdiction over iDlrutare communications

services unless a later act expressly modifies § 2(b) or expressly glams the FCC such power.

~ Louisiana Pub. Serv. Comm'n. sm. The FCC's leueral sease that the 1996 Act impliedly

"moves beyond· the jurisdictional limitations in § 2(b) caDDOt overrule the explicit

"conaressionaJ denial of power to me FCC· iii §2(b).

Moreover, me FCC's readiDl of 1251 to imply some basic chaDp in me jurisdictional

framework set fonh in I 2(b} rests on a clear lopeaI flaw. TIle FCC 1SS'"Df!S that if § 2S1

amilicI to issues involviq solely me local excbaDp, it must aJso DeCeSsariJy imply a mnt of

jurisdiction to tile FCC to repIate the same matters. S. First Report and Order 1 93. But
.

there is no basis for that 1000c:alleap. To the COIIIrII')', 1 2(b) is pbrued in the disjunctive -

it directs that nothiq in die Act should be consttUed "to apply" .Q[ "to live the FCC jurisdiction

with respect to" iDtp.state communications. While § 2-'1 may IJm1Y by its terms to some matters
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affecting solely ~tate communications. it nowhere expressly grants the FCC jurisdi£tiQn Qver

the same subjec:i.ts. Since the Act clearly enlists the aid of state CQmmissions tQ implement its

mandates. there is no reason to assume that by merely addressing some intrastate matters. the

Act must effect a ra~ical rearrangement of the jurisdictiorial division between the FCC and the

States.

B. By Settiq Rates Tbroqh an AbbreTiated RuJemakinl, the FCC Short­
Circuited the Faet-Spedflc, Adjudic:ad'fe Process Required by the Act for
Settiq Prices and Produced Arbitrary and Capricious Results.

Congress's 4ecision to give authority over priciq exclusively to swe commissions is DOt

simply a jurisdictional technicality devoid of substantive impon. To the contrary, the role

wiped to state agencies is iDextricably linked with the procedures Congress devised in § 252

for settiDa prices based on a LEe's costs. By desi~ the arbitrations required by tbe Act were

to be evidentiary proceedinlS involving fact-specific, essCndall~ acljudic:ative e~jnations into

the circums~ of particular carriers. The ubittatioDS thus require local supervision by

iDdividual state commissions.

By claiminl authority over priciDg for itself m:1 by usq a "*",akipi to set both

presumptive proxy prices aDd mandatory priciDa rules to IOvern swe ciecisions, the FCC bas

-
completely circumveured die procedures desiped by CoDpess. In addition, by attempting to

use the record compiled ill III expedited ruJem.kiDI to accomplish priciDI decisions that

Conpess expected to be handled tbroulh adjudicative proceedinp, the FCC has only committed

funber errors IDd produced resulu that cannot meet the standards of reasoncc1 ciecisionmaking.

"
In au.em.ptina to dkiare standardized prices, die FCC emd rust aDd foremost by

UDdermining me procedures ~apess established for iDdivid'l·liud, ad~tive pricing

determinations UDder die At;t. Section 252 makes clear tbat aD arbitration Will proceed on the
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basis of a "petition." to which a party is given an opponunity to respond. Both parties are

allowed an opportUnity to present "information" to the state commission bearing on the petition.

and only issues set forth in the petition and response are to be "resolved" by the state

commission. See ienerall,y § 2S2(b). Such an evidentiary proceeding is especially critical to

ensure that prices adequately account for the true costs incurred by a particular incumbent

camer. Only such a case-specific. localized procedure could fulftll the statutory command that

prices be "based on ... cost.· ~ § 252(d)(l). See also § 252(d)(3).

The FCC. however. utterly ignored these procedures by aaemptiDg to use a rulemaking

(aDd an abbreviated ODe at that) DOt only to dictate an inflexible pricing regime. but also to set

specific prices. The expedited rulema1dng employed by the FCC could hardly be further from

the iDc:lividualized decisionmaking called for in the Act. Parties. after. all. were not even given
.

an opportunity to comment on the FCC's final rule or the specific proxy prices the FCC selected

before the tiDal tnm:lbers were published. In relying on such I proceetUng to set prices. the FCC

improperly eliminated the case-specific decisionmakiDl tbal CODp'CSS devised. SK Natural

Resources Defense CQUg;U.IDc. v. Herrin&ton. 768 F.2d 1355. 1396 (D.C. Cir. 1985) r[A]n

agency may not ignore the decisionm.kinl procedure Consress specifically mandaWi because

the alency thinks it can desip a beaer procedure••).

The desuuctive i"'Pl'! of the FCC's actions does not end tbere. Tbe rules the FCC has

promulgated will preclude state arbitrations from ever becomina me localiud. case-specific

adjudications envisioned by CODp'eSl. For example. by probjbjtipi state CO!DnJjqions ill iDiti2
.

from even consideriDI historical costs in determininl prices. the FCC bas skewed any

individualized decisionmaking in the arbitrations. Similarly. by settinI p~tive proxy

prices. the FCC~ foreclosed meaninlful case-by-case consideration in arbitrations. It is no
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answer to these concerns to sullest that the proxy prices are not maDel-Itory and supply only a

fall-back solutiQn where States fail to use more specific cost stUdies. Rather I as the FCC itself

has made clear, unless they have approved incumbent LEC cost studies following the FCC' s

methods, States nnm apply the proxy prices to meet' arbitration deadlines under the Act.

~ First Report and Order , 619. Moreover, as tbe submissioDS of several parties in

arbitrations already demoDStrate, state commissions are beiq uraec1 to adopt the FCC's proxy

prices immediately to simplify their tasks and to avoid any delays that might accompany the

review of cost studies. ~ Affidavit of Donald W. McLeod , 14 (WMcLeod Aff. W) (aaached

to the 10im Motion of GTE Corporation aDd The Southern New MllaDd Telephooe Company

for Stay Pendinl Judicial Review (WloiDt MotionW) before tbe FCC, aached at Tab E). In fact.

at the urging of ATetT, an administrative law judie in California bas recemly determined that

prices in the arbitration between AT&T aDd GTE will be set accordiDa to tbe FCC's proxies

siDce it would be too iDcoDveniem to work with aetUI1 cost sandies. Indeed, even though GTE

bas already prepued and offered cost data in California, dUs J:UliDI will focus the arbitration

instead on simply applYiDI me proxy prices.' N tbis result plaiDly shows, the FCC'5 proxies

have the perverse effect of fore.mOI me use of specific COlt stndies in state arbitrations and

precludinl the sort of case-specific consideratioll Coaams inrendfrd.

Not surprisinllY, die FCC's efforts to supplaDl die Idjudicative process devised by

C~ with die qeDCy'l ownersaIZ pricina procedures have spaWDed clear substantive errors.

By basiDa its coaclusioDs OD die materials .eoerated ill aD ablnvialecl rulemakjn., the FCC

•
produced glaringly arbitrary results. For example, me FCC ICDowledged that some iDcumbent

I GTE inteDds,to seek review of tbese decisions immediately before me California Public
Utilities Commission. .
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LECs claimed in comments that they bad "made certain historica.l investments required by [state]

regulators that mey have been denied a reasonable opportUnity to recover in the past." First

Report and Order' 707. Nevertheless. the FCC detennined that States could not even consider

historical costs in setting rates and justified that decision in part on the ground that "[t]he record

before us . . . does not support the conclusion that significant residual embedded costs" would

be left unrecovered by a forward-looking pricing mechanism. Isl' 707. But the only reason

the record contains little evidence on this Point is that the FCC circumvented the case-specific

evidentiary proceedings in which such evidence could be introduced. In fact, GTE has been

compiling precisely such evideDce and bas already offered it to the California Public Utilities

Commission, which is in the midst of detennining the magnitude of GTE's unrecovered

historical costs. The evidence the FCC claimed was lackiq thus not only exists, but is currently

being presented in the fora designated by.Conpess - the state arbitration proceedings. For the

FCC to justify. its decisions based on a supposed lack of such evidm:e after the FCC itself

evaded the process by which a record with such case-specific materials could properly have been

built is nothing shon of Kafkaesque.

Funber examples of arbitrary action appear in the ·FCC·s explanations for its proxy

prices. Those prices were based on cost studies coDl1ucted by several states aDd OD cost mocl~ls

proposed by parties. S. First Report and Order" 792,811-14. Tbe FCC erred in its use of

both the state cost studies aDd die cost models.

First. after ()Utlininl a detailed method for measurin& costs, the FCC proceeded to set
..

prices based OD state stUdies that used differeDl methods, an mot best illustrated by the selection

of prices for unbundled loops. ,Tbe FCC detenDiDed as a pneraJ. matter that prices should be

set based OD the Wtotal elememlonl run iDcremental costW(wTELRICW) ofprovicliDa a particular
~
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nerworlc element p~us a reasonable allocation of joint and common costs. 9 The cost studies usec1

for loop priees~ however,aDd particularly the Florida smciies, were not based on the FCC's new

"TELRIC-plus an allocation for joint and common costs" method. To the contrary, the Florida

studies used ame~ of costs known as "total service long run incremental cost" ("TSLRIC")

and omitted any significant contribution for joint aDd common costs. & Affidavit of Dennis

B. Trimble ("Trimble Aff. ") " 5-14 (attaChed to Joint Motion at Tab E). As the FCC itself

bas explained, TSLRIC systematically produces lower cost estimates than the FCC's TELRlC

method because it fails to capture as many joint aDd common costs aDd assilll them to a

panicular service or element. ~ First Report aDd Order' 695. In addition, unlike the FCC's

stared method, the Florida studies did not require a further allocation of joint aDd common costs

on top of the iDcrememal costs that could be specifically wiped to loops. Despi~ these

obvious discrepaDCies, the FCC made no effon to explain how the smdies from Florida milht

properly be used in settiDa rates that would comply with the FCC's declared approach.

1be Commission compouDded its error by choosiDI. &pin without explamtion, a proxy .

rate for Florida that cannot logically be recoDCiled with the very studies on which the FCC

purponedly reliecl. 1be Florida commission approved loop prlces that produced an overall sta~

weipr.ed avenae price of $17.28. Given the methods used in the Florida cost studies: the

FCC's aDDOUDCCCl pricq metbod by dcfmitiOQ wou1c1lopeany require an averap loop price

greater map $17.28. Nevenbeless. without any fu.nber explaDation Jinkins the price it selected

9 TELRIC ideDtifies the forward-lookiDI costs auributable to an entire element in aLEC's
DCtWork. Thus. ill ODe sease: it ideDdfies the COltS 1bat woulcl be avoided if me LEe eliminated
that element from its DetWork. While some joint IDd common costs of the Dll:tWork that can be
specifically allocated between discrete e1cmeDls are iDcludlld in TELRlC. die FCC recoplized
that TELRJC alODe would leave substantial joim aDd common costs unrecovered and thus
required that an Additional "reasonable allocation" of joiDl aDd common costs be considered on
lOP of TELRlC in'detmnining prices. ~ Fint Report aDd Order 11 694-696.
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to the Florida stuclies (or linking the studies to its own pricing rules). the FCC set the avenge

proxy rate for 100ps in Florida at $13.68 - more than 20%~ the average rate set by

Florida. By declining to offer any rationale to explain this facially illogical result. the FCC

unerly failed to live' up to the requirements of reasoned decisionmaldng. See. e.i., MQ!Qr

Vehicle Mfrs. Ass'n v. State Farm Mm. Auto. Ins. Co.• 463 U.S. 29, 43 (1983).10

Second. as explained more fully in the Supplemental Affidavit of Dennis B. Trimble

("Supp. Trimble Aff.") 11 8-11 (attached at Tab B). the FCC also acted arbitrarily by deriving

its loop proxy prices from two cost models. the so-called "Benchmark Cost Model" and the

"Hatfield 2.2" cost model. that the Commission itself expressly acknowledged "were submitted

too late in this proceeding for the Commission and parties to evaluate them fully." First Repon

and Order 1 835. ~ KL. 1 794 (relying on same cost models in fixing loop proxies). These

models, moreover, systematically understated incumbent LEes' costs by excluding the costs of

several essential components of the loop element. ~ Supp. Trimble Aff. 19.

C. In by E'feDt, the NatioDaI PriciD& Rules Imposed By the FCC Are Plainly
IDcoDsisteDt With the Act aDd the Coasdtudoa.

Even if the Act could be consaued to give the FCC authority over pricq, and even if

the FCC had followed appropriate procedutes UDder me At;t, the specific rules set by"1bc

10 Similarly, for untaJMJeef switchiDI prices, the Commi.ioD failed to provide any
explaDation for the disctepaDcies between the evideuce on which it was relyq and its own
defmitions of the switchi", element aDd me proper measure of COlIS. As defiDed by the FCC,
unbundled switchin• includes DOt only the basic fuDction of coDDeCtiDlIiDes and aunts but also
the full range of -feauues, t\mcdods, aDd capabilities of tbe switch.- First Repon and Order 1
412. The smdies on which the FCC relied to set proxy prices, however, examined solely the
costs associated with the _it function of trunk-to-liDe switehiDI of additional m.iDu.tes of traffic
from an intercoDDeCtiDl carrier· across the switch. Sec. e·l., Trimble Aff. " 17, 18. The
studies, thus, did not even purport to address tbe costS of odIer fuDctiODS of me switch - such
as the special callq feauues me Commission purported to iDc1ude. S. Trimble All. " 9. 1S­
20; Affidavit of lunothy' J. Tardiff (-Tardiff Aft. -) " 2-14.

- 19-



Commission are plainly unlawful. The FCC's rules not only prohibit StateS from even

considering an -incumbem LEC's actual historical costs, but also effectively deny LECs an

opportunity to recover their full fQrward-loalcinl CQsts. Neither result can be squared with the

plain terms of the Act or with the Constitution.

1. The FCC's rules unlawfully prohibit States from eYeD coDSiderinl an
incumbeDt LEC's historical costs in settlq prices.

The Commission premised its pricing rule on the astonishing coaclusion that States must

be precluded from setting prices under § 252 that allow incumbent LECs to recover the historical

costs Qf their netwQrks - 1£. tQ recover their actual investment in their existing infrastructure.

S= First Report and Order " 704-707. Rather. the FCC coo:luded that States must "set
..

[prices] at forward-lookinl long run economic cost." 15L. 1672. This coDClusion NDS afoul of

the plain meaning of the Act and interprets the Act in a lD,nner that would unnecessarily raise

grave constitutional COo:erDS.

The Act provides that in determining the prices for imerconnection and Detwork elements.

state commissions shQuld set a "just aDd reasoDible rate" tbat is "Nw' on cost" aDd may include

a "reasonable profit." § 252(d)(l) (empbasis added). By its plaiD terms, § 252(d)(1) does not

limit the IdDd of "cost(s)tI a State may consider to forwud-looldDl, or any adler type, of cost.

Rather. the Act directs States to set prices based on III costs of die iDcumbeDt LEC. Tbe term

"cost" in § 252(d)(l) tbus DO more excludes "historical COSIS" thaD die term "parentS" would

exclude mothm. ll AstDaishqlyt me FCC co,,*," that the priem, standard specified by

§ 252(d)(1) tid. DOl sp;cifx whether historical or embedded costS should be coosidered or

11 Moreover, by expreSsly providiDI that prices may iDclude a "reuoDlble profit," me Act
plainly contemplates that States may set prices to teCOvef III of a LEe's coscs, inclwliDg the
actual invesunents,me LEe bas already made ill its DetWOl'k. AftM au, mere could be no
question of achieving profit if prices did not tint fully recover all actUal cosu.
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whether only forward-looking costs should be considered in setting arbitrated rates." Fint

Report and Ordtr , 70S. That concession should be the end of the line for the FCC's efforts

to foist its pricing Nles on the States. If the statutory standards governing pricing do nQ!

prohibit the States from considering historical costs. the FCC simply has no authority to

eliminate such costs from the pricing calculus.

The FCC's categorical exclusion of historical costs not only conflicts with the plain terms

of the Act but would also raise grave constitutional concerns. It is well settled that the Fifth

Amendment "protects utilities from being limited to a charge for their property serving the

public which is so 'unjust' as to be COnfISCatOry. It Duqyemc Lim Co. v. Baruch. 488 u.s.

299. 307 (1989). As the Supreme Court bas explained, the Constitution thus requires that a

utility be permiaed to charge rates that will allow it 10 "maintain its fiDa:Dcial integrity, to attraCt

capital, and to compensate its investors for the risk [they havel-assumed." 14a. at 310 (quoting

FPC v. Hope tJaturaI Gas Co., 320 U.S. 591, 60S (1944». At I mjnimum, this standard

requires that a regulated entity be allowed an opportUnity to recover the asva' costs it has

prudently iDcurred in constrUCting the facilities it operates for public use. "If a company could

not even recover its actual capital ~ys, it obviously could provide DO remm to investorS,~

thus could not possibly meet me constitutional standard. SB Iegoco on Co. v. Depnment of

CQnsumer Affs., 876 F.2d 1013, 1020 (1st Cir. 1989) (to meet CODStitutioDll staDdard "rates

must p~vide DOt only for I company's costs. but also for I fair return on investmeDt").

The Court's CODClusioll ill J)umlesne tbat constitutioDallDlly. should focus ODly on the

"~" Qf a rate order, rather thaD on the method of settiDI rIleS, in DO way dettacts from

this priDciple. In CQncludlna that the "subsidiary aspectS Qf valuation- used in ~ternakjnlS are

nQt Qf CQDStitutional dimension, ,Du!J1eSDG, 488 U.S. at 310, the Court did DOt by any stretch
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suggest that a metPod for setting rates whose "total effect" was to deprive the regulated entity

of any opportW1ity to recover its actual costs could pass constitutional muster. To the contrary,

as Justice Scalia explained. since the constitutional standard requires that a utility be allowed a

"fair return on inve.sunent." whatever method may be uSed in setting the rate. in judging the

ultimate~ of the rates set by that method. there must be some minimum measure of the

invesunent agaiDst which retums may be judged to be "fair." Dumwsne, 488 U.S. at 317

(Scalia, 1., coDCUrring). And for that purpose, UDder the Constitution. "all prudently incurred

invesanem may well have to be counted." IsL See also DufDlCSDG. 488 U.S. at 310 (notins that

the amount of capital upon which investors are entitled to earn a fair return bas "constinltional

overtones"). Indeed. as the Court's prior decisioDS holdinllhat a company may not be forced

to operate at a loss establish. a reJU1ated entity must be allowed rates that will cover all of its

actual costs. Ss,~, Brpoks-5ep1on Co. v. Bajlmjd Cmpm'n, 251 U.S. 396, 399 (1920)

(Holmes, I.); a.. aim Nonhem PK. By. v. Noah Dakota, 236 U.S. 585. 596 (1915) (noting

that a railroad cannot be forced 10 operarc at less tbaD cost aDd that "we entertain no doubt that.

in determining the cost of tile transpOrtation of a particular commodity, all the outlays which

pertain to it must be considered-); i&L. at 597 r[W]hcn conclusioDS are based on cost. the entire

cost must be taken into ICCOUDI. -).

Here, in CODttlSt, die FCC's priciq metbod ensures tbat tile prices imposed on

incumbeDl LEes completely disreprd me coDstitL1tioDal ..Ddud. By selectiDl a rate-setting

mechanism dill expUcidy ban from CODSideratiOD the basic criterion aaainst which the validity
.

of the rates must ultimatetY. be judaecl - historical costs - tile FCC's order raises grave

coDStitutioDl1 concerns. .
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